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(fee-for-service)???????????????
??????????????????????
??????????????????????
??? ??????????????????
??????????????????????
???????????17 ?????????
??????????????????????
??????????????????????
(defensive medicine)?????????????
??????????????????
____________________________________ 
____________________________________ 
13?????????(??????????
?)????????????????????
??????????????????????
??????????(???????)?  
14Arrow, supra note 4, at 950.   
15 JAMES HENDERSON, HEALTH ECONOMICS & 
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???Missouri ? Joplin??????????
?????????????? FTC?????
??????????????????????
??????????????????????
????????FTC??????????FTC
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33 Warren Greenberg, Health Service Research, at 
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????????? 80%?? Vicksburg Clinic?
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??????????????????????
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??????????????????????
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??40 ??????????????? Vicksburg 
Clinic????? VMC???????????
???????????????Vicksburg Clinic
???????? VMC?????????41 
   ????????????????????
??????????????????????
??????????????????????
??????????????????????
?? Vicksburg???????????????
??????????????????????
????????????????????42 
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38 Id., at 1112?1114?  
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42 Id., at 1139-40.  
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??????????????????????
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??????????????????????
?????????????????43????
??????????????????“???
?”??(nursing home market)????????
?????????????????????
??????????????????????
????????????????????? ?
??????????????????????
??????????????????????
??????????????????????
??????????????????????
?? 
   ??? 1992???????????????
??????????????????????
??????????????????????
??????????????????????
?????????????????????? 
   ????????????????????
??????????????????????
?????????????????????
??????????????????????, 
???????????????(fringe firms)?
??????????????????????
???????????????44 
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43 See Healthcare Antitrust, supra note 20, at 92.  
44 RICHARD A. POSNER, ANTITRUST LAW 143-44 (2nd 
ed. 2001).  
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????????????????????
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?(SSNIP), ????????????????
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??????????????????????
??????????????????????
??????? ??????????????
??????????????????????
??????????????????????
?????????????????????
?????????????????????
??????????????????????
??????????????????????
??????????????????????
?????????????????????  
                                  
????????????????????
??????????????????????
?; ????????????????????
??????????????????????
?“????”????????????????
??????????????????????
???????????????? ???
????????????????????
????????????? U.S. v. Philadelphia 
National Bank45???????“???”(cluster of 
services)46?????????????????
?????????????????????
(inpatient services provided by acute care hospitals)
??????????????????????
???????“??”?“??”??????? 
“??????????”??“???”(outpatient)
???? Posner??? U.S. v. Rockford Memorial 
Corp.
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45 374 U.S. 321 (1963).  
46 Id., at 356-57.  
47???????????????????
??????????????????????
??????????????????????
??????????????????????
????????????48 ????????
??????????????????????
?????????????????????
?????????????????????49 
50 ?
?????????????????????
??—???????????????????
??????????????????????
??????????51 
    ????????????????????
?????????????????????
?????????????????????
??????????????????????
?????????????????????
??????????????????????
??????????????????????
??????????????????????
???????????? Columbia v. Quorum?
????????????????????
(physician services)???????(hospital services)
??????????????????????
??????????????????????
47 898 F.2d 1278 (7th Cir. 1990).   
48 Id., at 1284.  
49 Id.  
50 Monica Noether, Economic Issues in Hospital 
Merger Policy, 13 ANTITRUST 6, 7 (1999).  
51 Id. See also, Columbia v. Quorum, at 1120.  
??????????????????????
??????????(1)???????(primary 
care), ???????????????????
????????(sub-market); (2)???????
(general surgery); (3)??????(urology) ; ??
(4)???????(otolaryngology)?52 
    ????????????????????
??????????????????????
?????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
?????; ????????????????
??????????????????????
??????????????????????
??????????????????????
???????????????????53 
(?)??????? 
? SSNIP ???????????????
??????????????????????
???????????????(small), ???
(substantial)??????(non-transitory)????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????? 
????????????????????
?????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
???????????????????
Elzinga? Hogarty? 80???????????
??????????(????“E-H ??”)??
????E-H???????????????:
____________________________________ 
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52 960 F. Supp. 1115.  
53 Noether, supra note 50, at 7-8.  
54    
 
LIFO (Little In from Outside) 
= (????????????? 
??)/(??????????) 
 
    LOFI (Little Out from Inside) 
    = (???????????????) / (?
?????????) 
   ?????????? LOFI? 
LIFO????? 90%??????? 
???????????????? 
???????????????? 
??????????????? 
??55 
?? E-H ???????????????
??????????????????????
?????????????????56  
????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
?????????????????????
????????57 ????????????
54 See Elzinga & Hogarty, The Problems of 
Geographic Market Delineation Revisited: the Case 
of Coal, 23 ANTITRUST BULL. 1 (1978).  
55 See Santa Cruz Medical v. Dominican Santa Cruz 
Hospital, 1995-2 Trade Cases 71,254 (N.D. Cal. 
1995).  
56 Gregory S. Vistnes, Defining Geographic Markets 
for Hospital Mergers, 13 ANTITRUST 28, 31-33 
(1999).  
57 Id., at 32.   
????????????? E-H??????? 
???Mercy Health Services???????
?????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
????????????58 
???E-H??????????(ex post)?
??; ???????(ex ante)????????
??????????????????????
??????????????????????
??????????????????????
???????? 20%???????????
??????????????????????
??????????????????????
?????????????? E-H ?????
?????????????????????
??????????????????????
???????“????”(option value)?59 ??
????????????????????? 
?????? FTC v. Tenet Healthcare 
Corporation60????????????????
???????? Poplar Bluff????????
??????? Saint Louis ????????
Jonesboro??; ??????? Poplar Bluff??
??????????????????????
Saint Louis? Jonesboro???????????
??????????????????????
????????????????? 
  
____________________________________ 
58 902 F. Supp. 977.  
59 Id., citing David Dranove & William White, 
Emerging Issues in the Antitrust Definition of 
Healthcare Markets, 1 ELECTRONICS HEALTH 
ECONOMICS LETTERS 10 (NOV. 1997).   
60 17 F. Supp. 2d 937 (E. D. Mo. 1998) 
???: ???????????? 
???    
??????????? 
   1992??????????????????
??????????????????????
??????????????????????
??????????????????????
????????????????????  DOJ
??????????????????????
???????? 
   ?1997??DOJ? FTC?????????
??????????????????????
?????????????????????
?????????????????????:  
1? ?????????????????
??????????;  
2? ?????????????????
?????????;  
3? ?????????????????
?????????????; 
4? ?????????????????
???    
  ?????????????????????
?????????????????????
??????????? 
    ?????????????????? 
    (?)???     
FTC ????????????????????
??????????????????????
??????????????????????
??????????????????????
?????????????????????
??61????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
???? 
____________________________________ 
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61 Nguyen Xuan Nguyen & Frederic W. Derrick, 
Hospital Markets and Competition: Implications for 
Antitrust Policy, 19 HEALTH CARE MANAGEMENT 
REV. 34, 39 (1994).   
?????????????????????
??????????????????????
??????????????????????
??????????????????????
????????62 ?????????????
????????????: (1)????????
??????????????????????
??; (2)??????????; (3)???????
??; (4)?????????????; (5)????
???? ; (6)????????? (management 
information service)???; (7)????????? 
(?)?????????? 
    ????????????????????
??????????????????1????
????????2??????????????
?????????? Butterworth?????? FTC
?????????????????????
??????????????????????
??????????????????????
????????????; ?????????
??????????????????????
??????????????????????
??????????????????????
??63 ???????????????????
??????????????????????
??????????? 2 ? 6 ????????
??????????????????????
??????????????????????
??????????????????????
??????????????????????
?????????????????? 1 ? 6 ?
??????????????????????
62 Richard D. Raskin & Bruce M. Zessar, Practical 
Lessons from the Hospital Merger Field, 13 
ANTITRUST 21, 22 (1999).   
63 946 F. Supp. 1300-01; aff’d 121 F.3d 708 (6th Cir. 
1997).   
??????????????? FTC ?????
???????? 
    ????????? U.S. v. Long Island Jewish 
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